
News about issues that affect your business

INSIDE THIS EDITION

 » New laws to curb illegal phoenixing activity 
 » Climate Change and Insurance
 » What to expect in Storm Season in 2018-2019

 » Christmas and ‘forced’ annual leave
 » What to do with unwanted Christmas gifts
 » Ammendments to Heavy Vehicle National Law - 

what does this mean?

Is this just more red tape for Company Directors?
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Australian company directors will be 
required to sign up to a new identifica-
tion scheme, designed to curb illegal 
phoenixing activity under new laws 
unveiled by the federal government.
 
Draft legislation has been released by 
treasury, which incorporate director 
identification numbers, while simplifying 
the business registration processes.
 
In 2015, the Productivity Commission 
estimated illegal phoenixing activity, 
where a director transfers assets to a new 
business and then liquidates the 
existing company, costs Australia 
between $1.8 billion and $3.2 billion each 
year. While it’s recognised that the vast 
majority of Australia’s 2.5 million 
directors operate their companies in an 
ethical manner, fraudulent phoenix 
activity by a small number of people, 
causes enormous pain to employees, 
creditors and the economy generally.
 
Currently, false information can be 
supplied to ASIC, about the directors of 
the company, which makes it difficult or 
sometimes impossible for regulators to 
track the people involved and bring about 
a prosecution. 

Another unfortunate aspect of the 
current position, is that the current 
registers don’t talk to each other, so a new 
business registry regime will incorporate 
the two existing company databases. 
Although the legislation is not expected 
to encounter political opposition, there 
is growing concerns over the privacy and 

security of directors, who  currently have 
their address, date and place of birth, 
publicly available on business registers. 

It has been alleged that this level of in-
formation is only useful for people with 
criminal intent. Certainly, other jurisdic-
tions have examined whether the residen-
tial address, date and place of birth should 
be on the public record.
 
The identification measures have been 
designed to assist regulators detect, deter 
and disrupt phoenixing activity by track-
ing directors through a database of unique 
numbers. Under the proposed changes, 
new company directors registered under 
the Corporations Act, will be required to 

apply for an identification number within 
28 days of becoming a director.
 
Existing directors will have 15 months to 
apply and there will be civil and criminal 
penalties for directors who fail to apply for 
identification numbers.
 
But some people believe that this new 
legislation doesn’t go far enough and are 
calling for an educational requirement of 
the corporate duties and responsibilities 
as a prerequisite to registration and as far 
as a bond to cover negligence and unpaid 
debts.  
Currently this legislation is only in draft, 
but it will be interesting to follow its 
progress. 
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Be prepared for Storm Season 

Insurers struggling to keep up with increased cost of climate change

Australia’s risk from a range of natural 
disasters including cyclones, bushfires, 
storms and floods is growing.  
If unmanaged, these risks could significant-
ly damage homes, businesses and 
infrastructure and put lives at risk.
So, what does this mean for you? Higher 
premiums? Difficulty obtaining insurance 
cover? Unfortunately, both these scenarios 
are probable. 
Over the past decade, the total economic 
cost of natural disasters has averaged $18.2 
billion a year. A recent Deloitte Access 
Economics report forecasts the cost of 
natural disasters in Australia will more than 
double by 2050, averaging $39 billion per 
year.
Insurers can no longer afford to take a 
relaxed approach to pricing for climate 
change. An escalation in severe weather 
events may leave them playing catch-up, as 
claims costs are driven higher.
If premiums are increased gradually over 
the next 10 years, or even longer, it’s possi-
ble to avoid sudden large price hikes. 
Taking a more measured approach would 

allow insurers the finan-
cial strength to meet the 
emerging claims costs that 
are likely to flow through. 
This is a more favourable 
outcome for consumers, as 
modest premium rises are 
much easier to absorb than 
a large rise out of the blue.
A more secure future does 
not depend on insurers 
alone. Recent economic 
analysis has highlighted 
that successive governments have overin-
vested in post-disaster reconstructions and 
underinvested in mitigation that would 
limit the impact of natural disasters on our 
economy and communities. 
As a general rule, every dollar spent on 
mitigation can save at least two dollars in 
recovery costs.  The Australian 
Government’s investment on mitigation is 
equal to 3 per cent of what is spends on 
post-disaster efforts.   The rebalance of this 
spending allocation should be a national 
priority to reduce the cost of reconstruction 

and safeguard our communities.
Local Government Authorities (LGAs) also 
need to restrict and control the growth of 
communities deemed to be at high to 
extreme risk.  Queensland LGAs of 
Brisbane, Gold Coast, Townsville and 
Moreton Bay are deemed at high to extreme 
risk for tropical cyclones, storms and floods.  
In Victoria, 17.5 per cent of the population 
live in LGAs which contain communities at 
high to extreme risk of bushfire.
Something to consider, especially going into 
storm season. 

Severe storms can strike at any time and 
Queensland truly is a state that can be 
beautiful one moment and storming the 
next.
Every year many homes and businesses are 
damaged greatly by storms and while you 
can’t predict the weather and its effects, you 
can be prepared for the storm season ahead.
Bureau of Meteorology State Manager 
Bruce Gunn said severe thunderstorm 
activity increases in Queensland during 
spring and summer, typically peaking be-
tween October and December.
“Brisbane is particularly prone to severe 
thunderstorms and sees significantly more 
severe thunderstorm days than any other 
capital city in Australia,” Mr Gunn said.
“The Tropical Cyclone Outlook, points to 
an average to slightly below average season 
due to the influence of a possible El Niño in 
the Pacific Ocean, which generally brings 
warmer and drier conditions to Queens-
land.
“On average one in four tropical cyclones 
in the Coral Sea cross the coast, and it only 
takes one cyclone to make a significant 
season – as we have seen with the devasta-

tion caused by Tropical Cyclone Debbie last 
year.”
Some of the ways you can be prepared for 
storm season are:
Create a Home Emergency Plan
When creating a Home Emergency Plan 
ask yourself:
• How a severe storm could impact your 
home
• The location of exit points in the house
• Where to go if you need to evacuate
• How to stay in contact if you’re separated 
from each other
• Requirements for those with medical 
conditions or special needs
• What to do with any pets
• What to include in your Home 
Emergency Kit
• Check whether your insurance is 
adequate and current
Create a Home Emergency Kit
An emergency kit contains essential items 
that you and other members of your house-
hold may need during and after a severe 
storm.
Your emergency kit should be able to 
sustain you for at least three days in case 

essential services have been disrupted or 
you have been isolated by floodwater.
Prepare your home
This includes general home maintenance 
such as checking your roof regularly to en-
sure its in good condition, keeping gutters, 
downpipes and drains clear, removing tree 
branches close to your home, mending and 
maintaining the property and securing 
loose items around the home.
Other tips include ensuring your home, 
contents and car insurance is adequate and 
current, identify the safest room in the 
house to shelter during a storm, learn how 
to safely turn off your power, water and gas 
and keep water containers, a camping stove 
and fuel safely on-hand. 
Tune into warnings
If a severe weather warning or storm alert 
has been issued for your area, it’s important 
to gain as much information as possible to 
help you prepare and protect your family 
and home.
Talk to us about your insurance coverage 
to ensure it’s adequate for the season ahead 
and for tips on being stormwise visit 
www.stormwise.com.au 

http://www.stormwise.com.au 


Forced annual leave over the Christmas period

Forced annual leave over the Christmas 
Period. Is it legal?

With the holiday season upon us, many 
businesses shut down for the Christmas 
period leaving employees in limbo about 
their holiday arrangements. Some employ-
ers may force their employees to take their 
annual leave when their business is closed. 
But, is this allowed?

What does the Award or Enterprise 
Agreement say?
Whether your employer can force you to take 
annual leave depends on the terms of your 
Industry’s Award and registered 
agreement. You will most likely need to take 
paid annual leave if your award or agreement 
says that you must do so during the 
Christmas break, or that your employer 
can direct you to take annual leave. You 
can, however, try to negotiate an alternative 
arrangement with your manager.

For example, any in-store retail employees 
will be required to take annual leave 
during the closure of a business for the 
holiday period. The employer must, however, 
give at least four weeks’ notice before the 
employee takes leave.

Other industries that can also direct employ-
ees to take their annual leave during business 
shut down periods include real estate, hospi-
tality, and cleaning services.

On the other hand, any health professionals, 
architects as well as building or construction 
workers cannot be directed to take their 
annual leave during any business shut downs 

(except for employees in dental or medical 
practices). To find more about your par-
ticular industry awards and agreements, we 
encourage you to visit Fair Work Australia 
(FWA) or speak with an employment lawyer.

The award must be reasonable 
The award or agreement must be reason-
able. For example, if the employee has an 
excessive amount of annual leave saved, then 
this is sufficient for an employer to force an 
employee to take their annual leave. FWA 
have also considered it reasonable to direct 
employees to take their annual leave during 
any shut downs that the business has, such as 
over the Christmas and New Year period.
FWA have considered the following factors 
are relevant when assessing the reasonable-
ness of the employees award and registered 
agreement:
• The needs of the business;
• The needs of the employee;
• Any prior agreed arrangement/s between 
employer and employee;
• The time of notice given to the employee;
• The business’ past practices.

Key Takeaways
In short, if your business closes during the 
Christmas period and your award and agree-
ment allows your employer to direct you to 
take annual leave, then there may not be too 
much that you can do.
Your best chance is negotiating alternative 
arrangements and compromising with your 
manager or employer to see if they are flexi-
ble with annual leave.

For more information visit 
www.fairwork.gov.au

What to do with unwanted gifts

Christmas is just around the corner 
and while they say it’s the thought that 
counts when it comes to gifts, you will 
inevitably end up with gifts you do 
not want. So what are your rights and 
responsibilities if you want to return 
gifts after Christmas?
What are your options when it comes 
to unwanted gifts?

Return your unwanted gift for cash or 
store credit
Stores that have signs or employees 
claiming ‘no refunds’, ‘no refunds on 
sale items’ or ‘exchange or credit only 
for return of sale items’, are a breach of 
the Australian Consumer Law.
Stores must take an item back if it 
doesn’t function how you’d reasonably 
expect it to, or if it’s of sub-standard 
quality. However, in saying this, they 
have no obligations if you simply 
change your mind or if you find the 
same item for a lower price elsewhere.
Resell your unwanted gift online
If you’re unable to return your item 
but need the money, you could always 
choose to resell it or trade it in for 
something else. Websites like eBay or 
Gumtree are good options, particu-
larly if you want a quick sale. Another 
option is the Marketplace on Face-
book, which uses filters to advertise 
your items to people in your local 
area. 
Regift your unwanted gift
A common reaction to a receiving 
a gift we don’t like is to return or 
exchange it – but what if you could 
recycle the gift to someone who would 
appreciate it more? There are a num-
ber of different ways to ensure the gift 
is well-received and thankfully, none 
of them involves asking someone for a 
receipt to return it!
Donate unwanted gifts to charity
Another easy way to bring Christmas 
joy is to donate your unwanted gifts to 
a charity. 
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“Believe you can 
and you’re halfway 
there.” 

— Theodore Roosevelt

“There is only one 
thing that makes a 
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failure”  
- Paulo Coelho
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come true, if we have 

the courage to pursue 
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 -  Walt Disney
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The articles in Brokerwise are provided
as information only. They are not general or in-
surance broking or legal advice. It is important 
that you seek advice relevant to your particular 
circumstance.

From 1 October 2018, a number of amend-
ments to the Heavy Vehicle National Law 
2012  (HVNL) came into effect. These amend-
ments will significantly impact the existing 
‘chain of responsibility’ (CoR) duties and the 
overall regulatory framework relating to the 
heavy vehicle transport supply and logistics 
chain. 

The purpose of these changes is essentially to 
improve safety in the industry, particularly by 
sharing the responsibility for safety to all par-
ties involved in the supply chain. It imposes a 
positive duty on each CoR party to ensure, so 
far as is reasonably practicable, the safety of 
the party’s transport activities relating to the 
vehicle.

Each party must, so far as is reasonably practi-
cable eliminate public risks and, to the extent 
it is not reasonably practicable to 
eliminate public risks, minimise the public 
risks. 

A party must also ensure its conduct does not 
directly or indirectly cause or encourage: 
• the driver of the heavy vehicle to 
contravene the HVNL; 
• the driver of the heavy vehicle to exceed a 
speed limit applying to the driver; or 
• another person, including another party in 
the CoR, to contravene the HVNL. 

The amendments shift liability from the 
traditional owner/operator paradigm to a 
shared responsibility on all parties in a 
supply chain who have control or influence 
over a heavy vehicle transport job. 
These include:
• an employer of the driver;
• a prime contractor for the driver;
•  an operator of the vehicle;

•  a scheduler for the vehicle;
•  a consignor or consignee;
•  a packer of any goods in the vehicle;
•  a loading manager for any goods in the 
vehicle; and
•  a loader or unloader of any goods in the 
vehicle.

Prosecution for any alleged breach will 
consider the actions of each party involved, 
including any of the above parties.
The amendments also impose a due diligence 
obligation on executive officers of CoR entities 
to ensure their entity complies with the safety 
duty under the HVNL. 

This obligation may consequently expose 
executives to personal liability in some 
circumstances. 

There are also a number of specific 
prohibitions on asking, directing or 
requiring a party in the CoR to do something 
that an individual knows, or ought 
reasonably to know, would have the effect of 
causing a driver to exceed a speed limit, or 
drive while fatigued or in breach of a work/
rest hours requirements. 

We suggest that parties involved in the 
industry, including executives of CoR 
entities, seek advice where necessary to 
understand their obligations under the new 
laws. 

Steps should also be taken to ensure entities 
comply with the changes, including actively 
identifying, assessing and controlling hazards 
and safety risks and continually monitoring 
and reviewing control measures to ensure 
enforcement practices remain in place.

Changes to the ‘Chain of Responsibility’: 
It doesn’t matter if you actually drive the truck 


